Is Diagnosis Useless In Litigation?

That’'spretty much the conclusion of psychologist Suart
Greenberg and attorney Daniel Shuman, who togetherwrote a
provocative article on thissubject for the International Journal
of Law and Psychiatry. (Greenberg, S and Shuman, D. [2004]
Unmasking Forensic DiagnosisiInternational Journal of Law and
Psychiatry 27 (1) 1-15).

The authors, whose eartlier article titled “ The Irreconcilable
Conflict Between Clinical and Forensic Roles’ (Journal of Pro-
fessonal Psychology: Research and Practice, 28 (1) p. 50-7) is
considered a seminalwork in the forensic psychology field,
contend that diagnosisisoften more prejudicial than proba-
tive, that it isoften inherently unreliable, encouragesfeigning of
symptoms, and that mental health professionalsbetter serve
the courtswhen they focuson the litigant’sfunctional abilities
with respect to the litigation.

What isgenerally not known to the legal community is
that DM, the oft-quoted reference book of mental disorders, is
comprised of diagnosesthat were included by consensus, not
by any empirical formulation. There isno test for, let’ssay, anti-
social personality disorder the way there isa cleartest forem-
physema. Asthe authorsstate:

“While there ismore consensuson these issuesthan ever
before, psychiatric diagnosesin general provide lessre-

liable information than well-established diagnosesin other
fieldsof medicine. A diagnossof colon cancer, forexample,
conveysfarmore dependable information about the path-
ology causing sgnsand symptomsthat led to the diagnoss

in the first place, how the disease islikely to progress, and

how the diagnossimpliesa treatment than would the diag-
nossof Reactive Attachment Disorder (RAD). An RAD diagnosis
conveysneitherthe necessary signsand symptoms, the orig-
inal cause, nor reliable intervention. No psychiatric diagnosis—
exceptthose also claimed by neurology—conveysdepend-



able information on all 3 of these points. In fact, some
psychiatric diagnosesdo not convey dependable infor-
mation on any of these points.”

D3V, today in its4th revision, issometimes severely criti-
cized ashaving been created out of compromise, not hard
science, particularly with personality disorderdiagnosis,can be
challenged asbeing merely a reflection of cultural norms.

Moreover, many of the symptomsthat define any diagno-
ssare self-report symptoms. The information regarding what
symptomsconstitute a specific diagnosisare easily researched,
and are available forthe litigant who wishesto embellish his
case. Given a set of symptoms, the clinician pro-
videsa diagnosis, which isthen presented to the court. How-
ever, whatisnot presented isthe fact that the diagnosiswas
determined by the information provided by the litigant!

The case of pencerv. General Hectric Co. (688 F Supp.
1072 [ED. Va. 1988) ison point here. Thisclaimant reported ex-
periencing trauma due to having beenraped and wasdi-
agnosed ashaving PTD, a diagnosiswhich wasthen used to
prove that the eventshad in fact occurred. “The diagnosismay
stand without reference to, oreven in the face of, independ-
ently collected behavioral, historical or psychologicaltest data.
Hence, the jury may reasonably believe that they received an
objective diagnossmade by the expert withesson the basisof
scientifically collected data, whereas, in actuality, it may be a
diagnosismade more by the victim than by the expert. Having
beenlabeled with a diagnosisgivesa veneer of objectivity to
what may be nothing more than the claimant repeating her
story to a clinician.” (Greenberg & Shuman, p. 7.)

Furthermore, stressful life events, which cause emotional
upheavalin theirown right, may mistakenly be seen assymp-
tomsofa diagnosable mentaldisorder. It isvery difficult, if not
impossible, to tease these two thingsapart with any certainty.
And if the litigantisgiven more than one diagnosis(a not un-



common event, since many symptomsapply to more than one
diagnosis), the litigant isoften seen by the jury asbeing even
more harmed. The factis, asGreenberg & Shuman succinctly
state, “People with two diagnosesbased on two different sets
of unrelated symptomsmay be more impaired than people
with only one diagnosis, but people with two diagnosesbased
onone set of symptomsare not more impaired simply because
their symptomsfit within two diagnostic categories.” (p. 8)

What ispotentially far more useful to the trier of fact than
a diagnosisisan expert’'sassessment of any change in the liti-
gant’sfunctional ablilities, i.e. in what way have the defen-
dant’sactionsimpacted the litigant’'slife? (Assuming they
have at all, in the first place!) A diagnosisisirrelevant in answer-
ing thismost basic question, and it isthisquestion that the
courtsmust have an answerin orderto make a legalfinding.



