
Is Diagnosis Useless In Litigation? 
 

 Tha t’ s p retty muc h the c onc lusion o f psyc holog ist Stua rt 
Greenberg a nd  a tto rney Daniel Shuman, who together wro te a  
p rovoc a tive a rtic le on this sub jec t for the Interna tiona l Journa l 
of Law and  Psyc hia try. (Greenberg , S. and  Shuman, D. [2004] 
Unmasking Forensic  Diagnosis Interna tiona l Journa l of Law a nd  
Psyc hia try 27 (1) 1-15). 
 
 The a uthors, whose ea rlie r a rtic le titled  “  The Irrec onc ilab le 
Conflic t Between Clinic a l and  Forensic  Roles”  (Journa l of Pro-
fessiona l Psyc hology: Resea rc h and  Prac tic e, 28 (1) p . 50-7) is 
c onsidered  a  semina l work in the forensic  psyc hology fie ld , 
c ontend  tha t  d iagnosis is o ften more p rejud ic ia l than p roba -
tive, tha t it is o ften inherently unrelia b le, enc ourages fe igning o f 
symp toms, and  tha t menta l hea lth p rofessiona ls better serve 
the c ourts when they foc us on the litigant’ s func tiona l ab ilities 
with respec t to the  litiga tion. 
 
 Wha t is genera lly not known to  the lega l c ommunity is 
tha t DSM, the oft-q uoted  referenc e book of menta l d isorders, is 
c omprised  of d iagnoses tha t were inc luded  by c onsensus, no t 
by any emp iric a l fo rmula tion.  There  is no test fo r, let’ s say, anti-
soc ia l persona lity d isorder the way there is a  c lea r test fo r em-
physema.  As the a uthors sta te: 
 
 “ While there is more c onsensus on these issues than ever 
 before,  psyc hia tric  d iagnoses in genera l p rovide less re- 
 liab le information than well-established  d iagnoses in other 
 fie lds of med ic ine.  A d iagnosis of c olon canc er, for example, 
 c onveys fa r more dependab le information about the pa th- 
 o logy c ausing  signs and  symptoms tha t led  to the d iagnosis  

 in the first p lac e, how the d isease is like ly to p rogress, and   
how the d iagnosis imp lies a  trea tment than would  the d iag- 
nosis of Reac tive Atta c hment Disorder (RAD). An RAD d iagnosis 
c onveys neither the nec essary signs and  symptoms, the orig - 
ina l c ause, nor  reliab le intervention. No psyc hia tric  d iagnosis— 
exc ep t those also c la imed by neurology—c onveys depend- 



ab le information on all 3 of these points.  In fac t, some  
psyc hia tric  d iagnoses do not c onvey dependable infor- 
mation on any of these points.”  
 

 DSM, today in its 4th revision, is sometimes severely c riti-
c ized  as having been c rea ted  out o f c ompromise, not ha rd  
sc ienc e, pa rtic ula rly w ith persona lity d isorder d iagnosis, c a n be 
c ha llenged  as being merely a  reflec tion o f c ultura l norms. 
 
 Moreover, ma ny of the symp toms tha t define a ny d iagno-
sis a re self-report symptoms.  The informa tion rega rd ing wha t 
symp toms c onstitute a  spec ific  d iagnosis a re easily resea rc hed , 
and  a re ava ilab le for the litiga nt who wishes to embellish his 
c ase.  Given a  set of symp toms, the  c linic ian p ro- 
vides a  d iagnosis, whic h is then p resented  to the c ourt. How- 
ever, wha t is not p resented  is the fa c t tha t the d iagnosis was 
determined  by the informa tion p rovided  by the litigant! 
 
 The c ase of Spenc er v. Genera l Elec tric  Co.  (688 F. Supp . 
1072 [E.D. Va . 1988) is on po int here.  This c la imant reported  ex-
perienc ing trauma  due to  having b een raped  and  was d i-
agnosed  as having PTSD, a  d iagnosis whic h was then used  to 
p rove tha t the events had  in fac t oc c urred . “ The d iagnosis may 
stand  w ithout re ferenc e to , or even in the fac e of, independ -
ently c ollec ted  behaviora l, historic a l or psyc holog ic a l test da ta .  
Henc e, the jury may reasonab ly believe tha t they rec eived  a n 
ob jec tive d iagnosis made by the expert witness on the basis of 
sc ientific a lly c ollec ted  da ta , whereas, in ac tua lity, it may be a  
d iagnosis made more by the vic tim tha n by the expert.  Having 
been labeled  with a  d ia gnosis g ives a  veneer of ob jec tivity to 
wha t may be nothing more tha n the c la imant repea ting  her 
story to a  c linic ia n.”  (Greenberg & Shuman, p . 7.) 
 
 Furthermore, stressful life events, whic h c ause emotiona l 
upheava l in the ir own right, may mistakenly be seen as symp-
toms of a  d iagnosab le menta l d isorder.  It is very d iffic ult, if no t 
impossib le, to tease these two things apa rt w ith a ny c erta inty.  
And  if the litiga nt is g iven more than one d iagnosis (a  not un-



c ommon event, sinc e ma ny symp toms app ly to more than one 
d iagnosis), the litigant is often seen by the jury as being even 
more ha rmed .  The fac t is, as Greenberg & Shuman suc c inc tly 
sta te, “ Peop le w ith two d ia gnoses based  on two d iffe rent sets 
of unrela ted  symp toms may be more impa ired  than peop le 
with only one d iagnosis, but peop le with two d iagnoses based  
on one set o f symp toms a re not more impa ired  simp ly bec ause 
the ir symp toms fit w ithin two d ia gnostic  c a tegories.”  (p . 8) 
 
 Wha t is potentia lly fa r more useful to  the  trier o f fac t than 
a  d iagnosis is an expert’ s assessment of any c hange in the liti-
gant’ s func tiona l ab ilit ies, i.e.  in wha t way have the defen-
dant’ s ac tions impac ted  the litigant’ s life?  (Assuming they 
have a t a ll, in the first p lac e!) A d iagnosis is irre leva nt in answer-
ing  this most basic  question, and  it is this question tha t the 
c ourts must have an answer in order to make a  lega l find ing. 


