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Every fam ily law at torney, fam ily law evaluator and child 
custody evaluator knows who they are. They’re t hat  one 
couple in ten who j ust  can’t  seem to get  past  chronic conflict , 
even when the divorce is history. Bicker ing cont inues ad 
infinit um;  it  seem s that  no mat ter what  the issue, content ious 
disagreem ent  reigns. " I f she says it ’s Wednesday, you can be 
sure he’ll argue that  it ’s Thursday,"  said one frust rated fam ily 
law at torney regarding a couple with whom he was working. 

These are the couples who are constant ly re- lit igat ing, 
spending untold amounts of m oney to challenge each other on 
every possible issue, all t he while most  likely wreaking havoc 

on their  children’s adjustment  to t he parental split . ( I t  is a 
well-accepted finding that  the best  predictor of post -divorce 

adjustment  for children is t he amount  of conflict  t hat  cont inues 
between their  parents. Est imates are that  children who must  
live with parental post -divorce bat t les are 4 to 5 t im es more 

likely to have significant  emot ional and/ or behavioral 
problems.)  They consum e the lion’s port ion of the Family Law 

Court ’s t ime as well. 
 

Specia l Masters: An Alternat ive Solut ion That  
Goes By Many Nam es 

But  in more and more jur isdict ions, there is an 
alternat ive, i.e. the appointm ent  of an exper t  to help fam ilies 
successfully navigate t he shoals of post -divorce life and to 
provide the Court  w ith t he k ind of in-depth informat ion it  
needs to make the best  decisions for those issues that  can be 
handled no other way besides lit igat ion. Known by various 
nam es (examples are Special Master in California, Wise 
Persons in New Mexico, Custody Comm issioner in Hawaii, Co-



parent ing Coordinator in Colorado and Parent ing Coordinator in 
other areas) , these folks are court -appointed experts. Both 
parents agree that  t hese exper ts will invest igate any or all of a 
wide variety of post -divorce conf lict  areas and report  to t he 
Court  t heir  f indings and recom mendat ions on how the sit uat ion 
would best  be handled.  

For the most  part , they are mental healt h professionals, 
at  least  when the major sources of the conflict  are child 
custody issues. At torneys are more often appointed when the 
main argum ents center around property division or other 
pr imarily legal mat ters. Their  m ethods and scope of operat ion 
vary by local rule although all are dependent  on statute 
enacted by the legislature. I n most  jur isdict ions, parents may 
specify which issues fall under t he Special Master ’s author ity , 
and retain the r ight  to cont inue to argue and even lit igate over 
those remaining (and/ or elim inate areas where they have no 
disagreem ent ) . 

 
       Dr. Janet  Johnston, well-known expert  in divorce issues, 
believes that  " interdisciplinary partnerships"  are vital in t hese 
cases:  she feels it  is not  reasonable to expect  the Cour t  to 
"have some special capacity to resolve the most  diff icult , t he 
most  complex of fam ily problems.. . .the role of the fam ily court  
should be one of leadership in br inging the issues , the part ies, 
and their  helpers to t he table."   

      According to form er Fam ily Law Com missioner George 
Taylor, who  had many years exper ience dealing w ith post -
divorce cases, "Jur isprudence is rooted in the adversarial 
model of ‘the t ruth will eventually come out . ’ I n other areas of 
law, lit igat ion is ‘event -dr iven’, t hat  is, something happens 
(such as som eone hit t ing your car) ,  and you ask ‘what  are the 
damages?’ But  in fam ily law, you have the over lay of em ot ions 
concurrent  with t he event . And the adversarial approach only 
intensifies t he conflict , it  does not  reduce it . This is why fam ily 
law is bet ter served by a m ult idisciplinary approach."  



An Exam ple of How  a Specia l Master W orks 

 
Let ’s say the parents are arguing about  how to t ransport  Junior 
to and from visit s to the non-custodial parents. Discussions 
between them have resulted only in further argum ents and 
increased tension, all of which cannot  help but  harm the 
children emot ionally . I f this were a case that  had a Special 
Master assigned to it  (and this issue was one of t hose that  had 
been agreed to be covered) , t he parents would call t he Special 
Master . Each would express his or her posit ion or they all may 
meet  together to discuss the problem at  the Special Master ’s 
office. The Master will be very fam iliar with t he case and be in 
a good posit ion to ferret  out  any underly ing issues ( for 
example, maybe Mom is resist ing dropping Junior off because 
she knows Dad’s new gir lfr iend is t here, and she resents her) . 
Methods of conflict  resolut ion will vary from Master to Master 
and case to case. Most  likely , the Special Master w ill at tempt  
to help the parents come to a m utually sat isfactory resolut ion;  
but  if that  fails, t he Master has the parents’ prev iously 
st ipulated agreement  t hat  he/ she will make a recom m endat ion 
to the Court  regarding the unresolved mat ter at  hand. For 
instance, t he Master may find that  t he parents meet  to 
exchange Junior at  a specified neut ral locat ion such as a 
nearby park, thus defusing this em ot ional hot  but ton. The 
Master ’s finding is issued as a writ t en recomm endat ion to the 
Court  but  it  has the full force of a temporary Court  order;  t he 
parents have two weeks to object ;  if they do not  object , t he 
Court  is highly likely to issue the order containing the 
recomm endat ions. 
 
     I n California, t he Special Master  concept  began as a var iant  
of alternat ive dispute resolut ion. Alt hough no exact  count  is 
known, some variat ion of the Special Master exists in 
numerous jur isdict ions, albeit  (as has been noted)  with 
var iat ions. 
 
                           Special Master Benefits 
 



The advantages of having a Special Master involved are many:  
 
Speedier  access:  I nstead of wait ing for an opening on the 
Court  is often over-crowded calendar, the part ies can call t heir  
Master as easily as t hey can reach any other professional. The 
Master can respond as expedit iously. 
 
Avoidance of Lit igat ion :  I n addit ion to its costs, lit igat ion is 
not  only very cost ly , but  also t remendously draining 
emot ionally for all concerned. With a Special Master in place, 
parents can quick ly m eet  in a low-key set t ing and feel as 
though their  posit ions are thoroughly understood. 
 
Relevant  Expert ise :  The Special Master ’s m ental health 
t raining and understanding of fam ily dynam ics is of great  value 
for fam ilies in this sort  of upheaval.  Further, t he Master usually 
has an appointm ent  for a significant  length of t ime (anywhere 
from a few months to indefinit ely;  t he average in California is 
one to two years)  and thus, has the opportunity to really get  
to know the individuals involved and the history behind the 
important  issues. Cont rast  this posit ion w ith t hat  of a judge 
who may have only 15 m inutes to review a thick file, or with 
at torneys, each of whom is sworn to advocate for his or her 
client ’s interest s. ( I t  should be noted that  the lim ited term 
gives both t he Master and the parents an opportunit y to 
term inate the relat ionship gracefully;  if it  is working well, it  
may be renewed.)  
 
Low er Cost :  Special Master costs are generally far less t han 
that  of an at torney and/ or lit igat ion, and the Special Master 
cost  is generally div ided between the part ies.  As an example, 
let ’s say parents each have an at torney who charges $250 an 
hour . I f t hey find themselves at  odds, they will each pay $250 
an hour plus filing fees (a total t hat  can easily reach thousands 
of dollars)  or t hey can m eet  wit h their  Special Master and split  
the Master ’s fee (which w ill vary, depending on locat ion) . 
 
Opportunity for  Personal Grow th :  Parents may ult imately 
gain a more pragmat ic perspect ive regarding the realit ies of 



being a post -divorce parent . For instance, Mom may think 
Junior should be in bed on school nights by 8 p.m. without  
except ion, whereas Dad is more w illing to be flex ible and allow 
an occasional late night . After a few instances of br inging this 
issue to t he Master ’s at tent ion, and having the Master, (who is 
perceived as a t rained exper t  in t hese things)  point  out  t hat  
Junior ’s grades and health have remained fine, Mom may more 
easily come to see value in Dad’s m ore relaxed approach, and 
that  in any case, Dad is ent it led to parent  as he chooses dur ing 
his t im e with Junior as long as Junior ’s health and well-being 
are not  endangered. Mom may be more w illing to lighten up a 
bit . The Master will probably point  out  that  post -divorce 
parent ing is not  j ust  another way to mutually parent ;  it  is two 
people act ing as separate ent it ies when each is in charge. ( I t  
must  be adm it t ed, however, t hat  this sort  of parental epiphany 
rarely occurs. Using a Special Master certainly does not  itself 
make the conflict  disappear;  it  simply is a way of com ing to a 
resolut ion that  avoids major expense, host ile parental 
interact ion an over-use of the Court .)  
 
Nuts and Bolts of Using A Special Master  
 
The usual procedure is for both parents to sign a st ipulat ion 
agreeing to the appointment  of a specific Special Master . The 
st ipulat ion out lines the lim its of the Master ’s powers and the 
durat ion of the appointm ent . Then the j udge approves the 
order and the Special Master is in place. The Master w ill have 
his/ her own separate cont ract  wit h the parents, spelling out  
what  is expected and what  procedures will be followed for 
things such as after-hours problem s, etc. I t  is really a very 
simple process. I n California the Special Master is also given 
lim ited quasi- judicial im m unity , since they are act ing under t he 
umbrella of the court . 

 
Alt ernat ively, t he Court  may decide that  it  requires m ore in-
depth informat ion about  a specific t opic and on its own, 
appoint  a Master to invest igate a part icular issue and report  
back to the Court . I n both cases, t he Master act s in an 



advisory capacity but  his or her recom mendat ions are taken 
very ser iously by the Court . 
 
Most  Masters ask for at  least  a $1,000 retainer , half paid by 
each parent . As fees are incurred, charges of $125 per hour 
(billed at  $62.50 against  each parent ’s individual retainer)  are 
deducted. When the retainer dips below a specified level, each 
parent  replenishes it . I t  is important  to note t hat  both parents 
are charged for any serv ices, not  only t he parent  who brought  
the issue to t he Master's at tent ion. This pract ice reinforces the 
idea that  t his is a joint  endeavor that  the issue at  hand is to be 
dealt  wit h by both parents. 
 
Dr. Phil Stahl, an experienced Master and custody evaluator 
(and author of two books on custody evaluat ions)  contends 
that  the first  order of business is for the Master to develop a 
bond of t rust  between Master and parents. This is a task which 
is inhibit ed by the feeling of many parents t hat  the Court  
system has not  been responsive to their  needs. Stahl 
recomm ends an indiv idual, face- to- face meet ing with each 
parent  where the parent  has the opportunity to express his/ her 
feelings and where the Master can reit erate t hat  all decisions 
made will be in t he best  interest s of the children, not  in the 
interests of the parents. The Master  should st ress that  
decisions will be made expedit iously. Stahl points out  t hat  the 
conflict  between the parents is roughly analogous to siblings 
fight ing over their  parents’ at t ent ion. Just  as t hey have 
diff iculty sharing their  parents, so do the parents have t rouble 
sharing the children. Stahl suggests a process for the Special 
Master to make decisions:  

1)  Look to t he Court  order for a precedent ;  if there is no clear 
guideline, t hen 

2)  exam ine how the issue affect s the children;  if there is no 
clear effect , t hen decide on basis of fairness to parents, 
alternat ing between them and in all cases, keeping well-
documented records. 
 



Dr. Mat thew Sullivan, another Master and custody evaluator, 
urges "a neut ral, child- focused stance"  and believes that  " the 
Special Master m ust  foster a ‘holding environm ent ’ in which 
parents feel understood and decisions are framed in a child-
centered, support ive atmosphere."  I n his v iew, " the process is 
designed to elim inate negot iat ion and problem solv ing by the 
parents and encourage parallel parent ing. Co-parent ing can be 
conducted in a m ore rat ional and businesslike manner when 
sessions with the Special Master are the only face to face 
contact  parents have. As issues are resolved, t he frequency of 
appointments gradually dim inishes. Parents disengage and are 
encouraged to deal wit h issues in a more proact ive, planned 
manner which decreases the emot ional nature of t heir  
interact ions."  
 
The quest ion may emerge regarding how to handle a situat ion 
where one parent  is using the Master's services far more than 
the other . Masters differ in t heir  approach. Som e say that  any 
parent ing issue, regardless of who br ings it  to the Master ’s 
at tent ion, is som ething for which both parents are responsible. 
Others believe that  if one parent  is using the Master as a 
vir tual soapbox to harangue his or her posit ion, that  
const it utes abuse of process and that  parent  should be billed 
separately. I ssues such as these m ust  be spelled out  at  the 
outset  of the cont ract . 
 
As m ight  be imagined, being a Special Master is not  a job 
without  it s per ils. Dealing with such content ious group of 
people who are wrest ling w ith such emot ionally- laden subjects 
is not  unlike t ry ing to defuse a t ick ing bomb. But  in San Mateo 
County (California) , at  least , Special Masters have im m unity 
from prosecut ion. And they may not  be ordered to test ify, 
although they may choose to do so if they wish. Sim ilar ly, 
Special Masters are not  obligated by ex prate rules:  t hey may 
contact  t he judge on their  own volit ion without  not ify ing 
at torneys, or contact  one at torney without  not ify ing the other . 
I n pract ice, however, Special Masters are scrupulous in 
avoiding the appearance of favorit ism. But  t he Special Master 
is able to contact  the judge if s/ he feels that  an issue needs 



the Court  is at tent ion. 
 
Even with such safeguards in place, being a Special Master can 
be grueling work. Said one Master, "somet imes all the 
incessant  bicker ing gets to me. These are very demanding, 
self-centered people for the most  part , with lit t le abilit y to 
empathize with each other . I t ’s hard not  to just  yell "Oh, grow 
up! "  
 
So why do they do the work? Most  Masters find sat isfact ion in 
their  belief t hat  they are helping the children in the fam ily by 
infusing some rat ionality into a very volat ile environment . " I  
often feel like I  am being parachuted into a war zone,"  said 
one. "And I  take great  pleasure in rescuing the kids a lit t le 
from that . Somet im es, I ’m  the only  one who’s pr imarily 
concerned with their  welfare rather than with winning or losing 
the bat t le."  
 
Dr. Sullivan believes that  the Special Master concept  has 
shift ed from a phase of "euphoric expansion"  to one of 
"caut ious ref inem ent :  Special Masters are not  t he panacea for 
everything."  Dr. Stahl worr ies that  more and more 
professionals are declining Special Master work due to t he 
st ress of the j ob, and that  there are few replacem ents. 
 
Beginning a Special Master  Program   

Start ing a Special Master program may not  be easy. "The 
Courts in our area simply don't  want  to relinquish cont rol"  said 
one exasperated m ental healt h professional. At torneys may 
fear the potent ial loss of income, as arguments t hat  previously 
lead to re- lit igat ion are now resolved by consult ing the Special 
Master . Most  fam ily law at torneys, however , are delighted to 
have an ally in dealing w ith t hese most  diff icult , t ime-
consuming and emot ionally tax ing clients. (One busy fam ily 
law at torney said "A Special Master on the case can often 
deflect  m uch of the dest ruct ive em ot ional charge of a divorce. 
They’re bet ter equipped 
to handle t he hyper-emot ionalit y of divorce than I  am .")  



 
I n som e areas, Special Masters meet  regular ly to consult  on 
these very complex cases. Mutual support  and sharing of 
resources is cr it ical to avoid burn-out . And many also belong 
to the Associat ion of Fam ily and Conciliat ion Court s (AFCC) an 
interdisciplinary organizat ion for professionals in t he fam ily law 
field. (  AFCC may be contacted at  329 W. Wilson, Madison WI  
53703. The website is ht tp: / / www.afccnet .org/ ) . A six-hour 
t raining v ideo and manual (one for beginning Masters and 
another for more experienced ones)  produced for eit her 
beginning or 
advanced Masters is available to professionals ( for a fee)  from 
Dr. Terry Johnston, 1746 Hamilton, San Jose CA 951125-5424 
(408)  294-6866) . 
 
The pain of divorce and its devastat ing impact  on its child 
vict im s is great ly exacerbated by cont inuing conflict . Highly 
conflicted parents may lack the em ot ional detachment  
necessary to put  aside their  differences and work cooperat ively 
in t he best  interest s of their  children. Disagreem ent  becom es a 
habit  carr ied over into every aspect  of interact ion. The 
int roduct ion of a Special Master into this explosive brew may 
serve as a calm ing force with posit ive r ipples t hroughout  t he 
fam ily constellat ion. 

Dr. Vicki Campagna can be reached at  drvicky@pacbell.net . 

Events Calendar: 
Establishing a Forensic Practice by David L. Shapiro, Ph.D. November 19th, Maryland 
Psychological Association. 301-596-3999.  

May 31-June 3rd 2000, Annual Conference of the Association of Family and Conciliation 
Courts, New Orleans, Louisiana 

Resource Note: 

Parents without partners is a good place for Divorcing parents to meet 
other single, separated and divorced parents with similar issues and concerns.  



Whether to network with childcare or begin dating, its a resource worth knowing. There 
are well over 1000 local chapters nationwide, and they can be reached at 800-637-7974. 
The web site for the national organization is www.parentswithoutpartners.org .  

Legal Note: 

Virginia Judge Denies Biological 
Mother’s Bid 

For Custody -Child Was Switched At 
Birth 
In a recent case in Virginia, a biological mother’s bid for custody of her child was 
denied, and she was given visitation rights. Four year old Rebecca Chittum was 
switched at birth by a hospital mistake in 1995. She had never seen her mother, 
Paula Johnson, prior to her "parent’s" automobile death. She has since lived with 
her grandparents, who after a contentious attempt to get along, had been unwilling 
to let Ms. Johnson visit her daugther. 

The Juvenile and Domestic Relations Judge John Curry declined to give the mother 
custody, but did grant visitation. In the ruling, the judge appeared to follow closely 
the recommendations of the expert witness, who indicated that the child should not 
be stressed with further losses at this time. The judge also ordered the child 
psychologist to schedule the visits. The judge ordered both families into therapy. 

The two family’s feud had become quite dysfunctional, with many allegations and 
insults. This eventually led to the current custody trial. The biological grandparent 
was also given visitation rights. Both sides seemed pleased with the judge’s ruling.  

 


